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[langeMus mapouTHAA XaJdKapo UHBECTULIMSIBUN HU30J1ap

AHHOTALUA

Kaawur cyziap:

Xa/Kapo UHBECTULUSABUIN
HU30J1ap

Apb6uTtpax

Xankapo mapka3 (ICSID)
Apb6uTpax KapopJiapu
OHJlaliH-ap6UTpax
IOHCUTPAJL

Ymby mMakKoJiaZila MHBECTULIMSIBUM HU30JIADHUHT Ha3apuil Ba
amMaJu{d MacajaJapyd  XaMmJla HM30JIapHU XaJ  3THIIjJa
apOUTpaXXKJIapHUHT YpPHU Ba poJid EpUTUO Oepullra xapakart
KWJIMHraH. Hu3osapHu Xas 3TUILA OHJIaH-apOUTpaKJIapHUHT
OYTyHTM MaHJeMHUs HAPOUTHAA XYKYKHUHN aXxaMUSITH, YILIOY coXa
BaKWJ/IJIADUHUHT WIMUH KapalllJlapy Xam/la aMaJuéT/aru 6ab3u
KUXaTJAapu Ypranuiarat. LlyHUHT ek, XaJIKapo MHBECTUIMSBUI
HU30JIapHU XaJ KWJIHII Oyiu4a apOuTpak KapopJIapUHUHT
JlaBjaT/jiap Ba LIaxcaap TOMOHHWUJAH KXXKPO 3TULI Macajiacu
XaMm/la XaJKapo XYKYKHUH KUXATJapu WJIMHUH-aMaJIUd TaxJIUJI
KWJIMHTaH.
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MG)KL[YHapOLLHbIe HMHBECTUIOHWUOHHBIE CIIOPbBI B YCJIOBHAX

naHAeMHHU
AHHOTAIMA

Krrovepsre cropa: B fmaHHOW cTaTbe pacCMaTPUBAIOTC TeOpeTHYeCKUe U
MexcaynapoaHbre IpaKTUYeCKHe BONPOCHl WHBECTHUILMOHHBIX CIIOPOB, a TaKXe
HWHBECTHULIMOHHbIE CIIOPHbI

N P poJb U pOJb ApGUTPOB B paspelieHHH CrnopoB. HU3ydeHo

Apb6uTpax r .

Mesx/lyHapOAHBIi LIeHTp NpaBoBOe 3HAayeHUEe OHJIAaMH-apOUTpake B  YCJOBUSAX
(ICSID) COBpEMEHHOM IMaHJEeMHUH B pas3pelleHHUU CIOPOB, Hay4dHble
ApOHTpaXKHBIE PelleH s B3IJISIAbI IpEeJCTaBUTENIEN 3TOU CPepbl U HEKOTOPbIE ACIEKThI

OHNIalH-apOUTpaxK

NpakTUKU. Takke ObLI TMpPOBeJleH Hay4YHO-NPAKTUYECKUN
UNITSRAL.

aHa/IM3 BOMPOCA UCIOJHEHUS TOCYJapCTBAaMU U GU3UYECKUMU
JIUIIAMU  apOUTPAKHBIX  pelleHUH 1o yperyJupoBaHUIO
MEXAYHApPOJAHBbIX HWHBECTUIIMOHHBIX CIHOPOB, a TaKXe
MeXAYHapOAHO-MTPAaBOBbIX aCIEKTOB.

Today international investment disputes are regulated on the basis of norms and rules
of national and international law. The regulation of investment disputes at these two levels
helps to resolve the problem in a timely manner. In recent years, the most effective mechanism
for resolving investment disputes is the courts and arbitration, which has become one of the
guarantees of protection of the rights and interests of foreign investors. However, there are a
number of ways in which a foreign investor can defend his or her interests in resolving a dispute
over investment activities, such as appealing to the competent authorities of the place where
the investment is made in accordance with national law, taking action under the bilateral
agreement and the 1965 Washington convention [1].

International investment disputes fundamentally differ from other legal aspects in terms
of its scope and coverage, the study of the concept, subject, object, subjects and legal framework
of international investment disputes from the theoretical and practical point of view is one of
the current issues.

It should be noted that investment disputes in the legal sciences have been scientifically
studied by many scholars. In particular, Uzbek scientists Rakhmonkulov H.R,, Islamov Z.M,,
Saidov A.H,, Saidova L.A., Samarkhodjaev B.B., Rustambekov LR.; Russian scientists Bogatyrev
A.G.,, Boguslavskiy M.M,, Velyaminov G.M., Voznesenskaya N.N., Volova L.I., Doronina N.G,
Evteeva M.S,, Ispolinov A.S., Kabalkin A.Yu., Krupko S.I., Labin D.K., Semilyutina N.G., Silkin V.V,
Trapeznikov V.A,, Farkhutdinov I.Z. and foreign scholars Bedjik T, Broches A, Brooks S, Wagner
M, Gaylard E, Denza E, Roll Sh, Crawford Dj, Reisman V.M., Sornaraya M, Horn N,
Schwarzenberger G, Shroer K. [2] can be found in scientific works.

According to the ancient Greek philosopher Aristotle “The arbitrator (judge) uses justice,
the judge the law; the arbitrator (judge) is created to carry out justice” [3].

Thus, arbitration is one of the institutions required to resolve disputes. In ancient Rome,
the general rules of arbitration were set out in the Justinian Code (eighth chapter of the Fourth
Book of Digests) and the powers of the arbitrator and other matters were defined by a “com-
promissum” (in a bilateral agreement) [4].

The legal nature of arbitrations in the legal literature is controversial, and so far there is
no single approach. It is important to study the legal essence of this institution, determine its
main elements and determine its role in the legal system and its relations with national courts.
Currently, there are several approaches to understanding the legal essence of arbitrations. In
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the legal literature, there are four main approaches that reveal the legal nature of Arbitration:
contractual, prosessual, mixed and autonomous.

However, the naming of arbitrations varies in different countries of the world. In France,
for example, there are three main arbitration centers, the International Court of Arbitration
under the International Chamber of Commerce in Paris, the Center for Arbitration and
Mediation in Paris, and the French Arbitration Association. The only arbitrator in South Korea
is the Korean Chamber of Commerce Arbitration (KCAC), which operates under the South
Korean Ministry of Justice. The largest arbitration center in Japan is the Japan Trade Arbitration
Association (JCAA). The main arbitration institution in Singapore is the Singapore International
Arbitration Center (SIAC). There are more than 140 local arbitration commissions in China,
which can consider any disputes by agreement of the parties. The most well-known local
arbitration commission is the Beijing Arbitration Commission (VAC) [5].

Today, when considering international investment disputes, the foreign citizenship of
the investor means that the dispute has the right to refer the dispute to international arbitration
tribunals. The procedure for determining citizenship to establish the jurisdiction of a dispute is
traditionally determined by the jurisdiction of ratione personae. Although public international
law has developed general mechanisms for determining a person's citizenship, the Hague
Convention on Citizenship states that citizenship is determined in accordance with the domestic
law of each state [6]. It is also common in practice to determine the citizenship of an individual
by the criteria of blood law (7us sanguinis) and land law (7us soli).

In international relations, the Republic of Uzbekistan actively cooperates with many
countries of the world on economic and investment issues. Due to the fact that the majority of
political and economic relations of Uzbekistan with foreign countries are investment issues,
many agreements and arrangements in this area are being concluded and implemented. At the
same time, the legal regulation of investment activities in national legislation is leading to a
positive change in the investment climate in the country.

According to the Law of the Republic of Uzbekistan dated December 25, 2019 NeLRU-
598 “On investments and investment activities”, “The state guarantees the rights of investment
entities. Government agencies and their officials have no right to interfere in the activities of
investment entities in accordance with the law” [7].

In international law, investment disputes between states and states and foreign investors
play an important role in international conventions and agreements, with “ad hoc”arbitrations
based on the Washington Conventions of 1965 and the Seoul Conventions of 1985 and the
UNITSRAL Arbitration regulations [8]. Uzbekistan is a party to these two conventions and
serves as a key tool in resolving international investment disputes.

At the same time, in November 2018, the Tashkent International Arbitration Center was
established under the Chamber of Commerce and Industry of the Republic of Uzbekistan. The
main task of the Center is to resolve disputes arising from contractual and other civil relations
between commercial organizations through arbitration [9].

Also, there are a number of disputes that have been and are currently involved in
Uzbekistan, including “Romak” (Switzerland) - Uzbekistan (2006, resolved in favor of
Uzbekistan), “Metak-tek” (Israel) - Ministry of internal affairs of the Republic of Uzbekistan
(2010, most of which was resolved in favor of Uzbekistan), “Oxuz Gold” (England) - Ministry of
internal affairs of the Republic of Uzbekistan (resolved in favor of investor), “Spentex”
(Netherlands) - Ministry of internal affairs of the Republic of Uzbekistan (2013, resolved in
favor of Uzbekistan), “KIM”(Kazakhstan) - Such investment disputes as Uzbekistan (2013 year,
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the case continues to be seen), “Federal Electric Power Yaririm” (Turkey) — Uzbekistan (2013
year, which was solved in favor of the investor), “Bursel Tekstil” (Turkey) - Uzbekistan (case
continues to be seen) can be listed [10].

Proceeding from the above, one of the main problems in this area is the emphasis on the
part of the investment treaty on the settlement of disputes, as well as the inability to go to the
conflict processes with foreign investors as much as possible. Because conflict takes excessive
time and cost for the parties. Therefore, in the national legislation it is established that disputes
should be resolved in accordance with the procedure specified in Article 63 of the Law “On
investments and investment activities”. In particular, initially negotiations will be carried out
through mediation. If the above two procedures are not resolved, such a dispute may be
resolved through international arbitration, if the international agreement of the Republic of
Uzbekistan and (or) the agreement between the investor and the Republic of Uzbekistan
provides for an appropriate and valid arbitration condition.

In addition, as a result of the study of many investment disputes in the world today, it can
be seen that the number of appeals to investment arbitrations has increased. In 2013 alone, 57
lawsuits were filed by investors in international commercial arbitration, more than half of
which were settled by the United States, Canada and the European Union [11]. These include
“Wattenfall AB” lawsuits against Germany [12], “Metalclad” lawsuit against Mexico, “Loewen”
lawsuit against the United States and others.

There has also been a lot of talk in recent years about investment arbitration in
international relations. In particular, the confidentiality of arbitration proceedings and the
publication of decisions with the consent of the parties are considered barriers to the
establishment of a holistic and consistent dispute resolution practice. In particular, according to
A. Palma, “Arbitration meetings are held in secret, their decisions are not made public” [14].

According to the lawyer scientist I. Rustambekov, in practice arbitrations were held not in
an open session, but behind closed doors, which in certain cases became a clear advantage [15].

At present, discussions on the reform of arbitration, which deals with investment
disputes in international law, can be seen in various directions. The first is the establishment of
a permanent appellate instance similar to the appellate body of the World Trade Organization
[16]; the second is the creation of a specialized international investment court to resolve
disputes arising from investment agreements between investors and states [17].

Enforcement of investment arbitration decisions is also a major problem today. It is
acknowledged by many experts that the issue of control over arbitration courts established
under the 1965 Washington Convention remains problematic. In particular, the American
international legal scholar Yu. Powellina in her works has identified many problems in
international investment arbitration [18].

The Republic of Uzbekistan acceded to the New York convention “On the recognition and
enforcement of foreign arbitral awards” of 10 June 1958 by a resolution of the Oliy Majlis of the
Republic of Uzbekistan on 22 December 1995 and entered into force on 7 February 1996.

At present, the procedure for hearing this category of cases is reflected in the Code of
Economic Procedure of the Republic of Uzbekistan and is regulated by national courts.

As a general rule, the arbitral award must be enforced voluntarily by the parties to the
dispute, regardless of the country in which it is located. The voluntariness of the enforcement of
an arbitral award is fully consistent with the legal nature of international commercial
arbitration, as the parties who voluntarily choose arbitration as a method of dispute resolution
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imply the voluntariness of the arbitral award at the stage of concluding the arbitration
agreement.

Also, the issue of the recognition of decisions of foreign arbitrators and the rejection of the
enforcement procedure is also problematic today. It is indicated that the object of the dispute, as
the basis of the issue of the recognition and rejection of the order of execution by the majority of
participants or states, may not be the subject of arbitration under the laws of this country, and the
recognition and enforcement of this decision contradict the law of this state [19].

Given the current pandemic situation in the world, the need to implement international
commercial arbitration procedures and arbitration decisions online is very important and
creates many opportunities. The most current trend in both commercial and public courts in
many countries around the world is to strive to optimize legal dispute resolution procedures,
including providing the parties with new technological opportunities to take advantage of the
latest advances in electronic document management. The development and promotion of
information technology has a significant impact on the practice of global arbitration institutions
on the active use of remote communication technologies.

Online dispute resolution is an arbitration settlement procedure or arbitration dispute
resolution tool that is understood to use online technology to facilitate the resolution of a
dispute between the parties [20].

Arbitration agreements also have a special place in the consideration of international
investment disputes, and arbitration agreements are an integral part of the conditions for the
settlement of disputes in arbitration. An arbitration agreement is a means of legal protection of
these parties and is reflected in bilateral or multilateral agreements as well as in mutual
agreements.

According to Article 1, paragraph 2, of the European Convention of 1961, an arbitration
agreement is a separate agreement available in writing or in exchange for letters, telegrams,
teletypes signed by the parties.

In practice, letters and telegrams and teletypes referred to in Article II of the 1958 New
York Convention were equated with “other means of electronic communication” [21].

Courts and arbitral tribunals do not always interpret this requirement in the same way
in the application of international conventions or national legal norms that provide for the need
for a written form of arbitration agreement. For example, a Geneva court refused to enforce an
arbitration award in the Netherlands in Switzerland under the 1958 New York Convention.
According to the Court, the notion of “exchange of letters” introduced in the 1958 New York
Convention refers to a proposal by one of the parties to enter into an arbitration agreement and
aresponse by the other party to that proposal. In this case, the answer was given by opening a
letter of credit, indicating that the requirement of mandatory writing in the New York
Convention had been violated.

Pursuant to Article IV of the Convention, the parties to arbitration agreements are to
ensure that disputes are voluntarily referred to permanent arbitral tribunals and that disputes
are dealt with in accordance with the rules of such body or, in this case, to ad hocarbitration.

However, while the requirement for the form of arbitration agreement set out in the New
York Convention can be broadly interpreted, an arbitration agreement drawn up in electronic
form must meet specific requirements to ensure the enforcement of an online arbitration
award.

One of the peculiarities of online dispute resolution is that it is reflected in the form of an
arbitral award made as a result of an arbitration procedure.
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The New York Convention does not set requirements for an arbitral award. Based on
Article III of the Convention, the form of the decision is determined by the procedural law of the
state of which it is adopted.

If the arbitration proceedings are conducted in an electronic environment, the signature
of the representative of the arbitral tribunal in the document may be sufficient to confirm the
validity of the arbitral award. This approach has been used in U.S. court practice, including
Continental Grain Co. and Foremost Farms Inc. used in the arbitration case [22].

Therefore, in practice, it is necessary to create a regulatory framework that provides for
the implementation of online arbitration decisions to ensure the dissemination and
development of information technology in the field of dispute resolution.

In conclusion, from the above, it is necessary to reconsider international legal
instruments that provide for the possibility of enforcement of online arbitration decisions to
ensure the dissemination and development of information technology in the field of investment
dispute resolution. The ability to enforce an online arbitration award is fully guaranteed only if
every country in the world adopts legislation on the use of electronic documents and electronic
signatures.
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