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Y36ekuctoH Pecnyb6siMKacuza HWCJIOM JIM3UHTUHU XYKYKUU
TapTUOra COJIMII

AHHOTALIUA
Kanur cyziaap: Kypub 4ukuiaraH Macaja V36ekucToH Pecny6sinkacuza
Hcrom aH'baHABUH JIMBUHT MYyHOCAabaT/JapUHU XYKYKWUH TapTu6ra
E:(gfa CONIUII OWJIaH OUpPrajiMKAa »KaXOH MHUKECHJAa PUBOXKJIAHUO
Xapom KeJlaéTraH MCJAOM MOJIMSl XU3MajJapuJiaH Oupu OyaIMUId
T'apap WXKapaHU XYKYKUH TapTUOra COJIMHUIIM TaKKOCJaHULIWTa
Maiicup OaFUIIIaH/H.

Vpranuwnum kapaéHuza Y36ekHcToH Pecmy6iaMKacuza
aH'baHaBUW  JIM3UHTHU  TapTUOra CoJlaJiIuraH  MUJJIUHA
KOHYHUMJIUK TaxJUJ KWIHUHHUO, YHUHT MebEPJAPUHHU HCJIOM
JIMBUHTU - WKapara KyJUIQaHUII HWMKOHUSTJApUra XyKyKUH
6axo 6Gepuagu. Y36eKUCTOH Pecnybsiukacuga amasnjaru
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JIM3UHI KOHYHYWJIMTUIra KUpAJUIraH aCOCHUM  MebEpUH
XYACOKATJIapHUHT MYyXHMM KOWJAJapu MXKapara HucbaTaH
KYJIJIaHUILU KYPUO YUKUIJH.

Taxnunnap HaTHXKacKuAa UCJIOM JIM3UHTU OYJIMUIL MKapaHU
V36exucToH  PecnyG/MKAacCMHMHT  JIM3UHT  KOHYHYMJIUTH
acocuJila aMajra OUIMPUII MYMKHUHJMUIM MCOOTJAHAM Ba
MOJIMSIBUA XU3MATHUHI yUIOy TYPUHHU TaJ0MK STHUILIHU
KeHrauTUpHUIL 6yi14a Takaudiap KeJITUPUILU

[IpaBoBoe  peryjiMpoBaHME  HCJAAaMCKOrO  JIM3WUHra B
Pecny6sivike Y36eKucTaH

AHHOTAIUSA

KrroveBsle cropa: PaccMOoTpeHO COOTHOLLIEHHWEe IMPaBOBOI'O pPeryJrupoOBaHUA

Mu¢ ucnam TPaJUIIMOHHBIX JIM3UHTOBBIX OTHOIIEHWH B Pecny6unke

Eﬁg;apa Y36eKkucTaH C TNPaBOBbIM pEeryJMpOBaHUEM OJHOTO U3

Xapam JUHAMUYHO pa3sBUBAIOIIErOCI BO BCEM MHpE HCIAMCKHX

T'apap MPOAYKTOB - UCJAMCKHUM JIM3UHTOM, HXKApPOH.

Maiicup OueHEeHbl BO3MOXXHOCTH TNPHUMEHEHUSI [JIeHMCTBYIOIIETO
3aKOHOJaTesbCcTBa Pecny6/iMku Y36€KUCTaH, peryaupyroIero
TPaAUIMOHHbIE JIM3UHTOBbIE OTHOUIEHUS, K HCJIAMCKOMY
JIUBUHTY - WkKape. PaccMOTpeHO NpUMeHEHHWe BaKHEWIIHX
TIOJIOXKEHUH JIeHCTBYIOLIEr0 JIM3UHIOBOI'O 3aKOHO/ATe/bCTBa
Pecny6/iMKd Y30€KHMCTAaH NPUMEHHUTEJbHO peryJMpoBaHUs
WoKaphbl.

JlokazaHa BO3MOXXHOCTb OCYIIECTBJIEHUS] HCJIAMCKOTO

JIN3WHTA — MXKapbl HA OCHOBAHWH JIEHCTBYIOIIEr0 JIM3UHIOBOTO
3aKOHO/IaTe/NbCTBa Pecny6/MKH Y36eKHCTaH W HU3JIOXKEHbI
npeJJIocKeHus AJ1s1 60Jiee NIMPOKOro BHeAPEHHUs JJAHHOTO BUa
$UHAHCOBKX YCIyT

SUMMARY

All over the world, Islamic Finance is showing dynamic growth. In order to
introduce Islamic Finance in the Republic of Uzbekistan, a Working group has been
established under the President office, which develops proposals for making a legal
framework for the introduction of Islamic Finance and creating the appropriate
infrastructure. The purpose of this article is to substantiate the possibility of introducing
one of the types of Islamic financial services - [jara on the basis of the current legislation
of the Republic of Uzbekistan. To substantiate this position, the author analyzes the
current leasing legislation of the Republic of Uzbekistan and indicates the possibility of
compliance with the principles of Islamic Finance in the provision of Izhar services by
making certain conditions in the concluded contracts of Islamic leasing of Izhar. For
example, compulsory insurance of a leasing object allows you to resolve the issue of
releasing the lessee from obligations to the lessor under the lease agreement in case of
accidental loss or damage to the leasing object.To eliminate the interest income provided
for in article 22 of the law of the Republic of Uzbekistan "On leasing", but prohibited by
the principles of Islamic Finance, the author suggests that the lease agreement should
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provide for the dependence of the lessor's income on the results of the lessee's activities
and the distribution of the lessor's losses in case of its failure. Moreover, research shows
that the provisions of the leasing legislation of the Republic of Uzbekistan regarding the
establishment of essential terms of the leasing agreement allow to eliminate uncertainty
- garar, which is a very important factor for recognizing the Islamic leasing agreement-
[jara as valid. Despite the possibility of providing Ijara services on the basis of the current
leasing legislation of the Republic of Uzbekistan, the author of the scientific article
proposes to adopt a special law on Islamic finance, which will also contain rules related
to the regulation of the features of Islamic leasing - ljara.

Currently, the Republic of Uzbekistan is working on the introduction of Islamic
finance. The Working group established under the President office includes the heads of
some financial authorities - the Central Bank, the Ministry of Finance etc. As
representative of commercial sector of the financial system, this Working group includes
the Chairman of the National Bank for foreign economic Affairs of the Republic of
Uzbekistan, which is the country's leading commercial bank and has more than 40% of all
second level banks assets. The Working group is studying the possibilities of introducing
Islamic financial products in Uzbekistan, the state of the current banking sector of the
Republic in terms of launching Islamic banking, the needs of society and economy for
alternative financial products based on the principles of Islam.

It is generally agreed that the introduction of Islamic finance requires the adoption
of relevant legislarive acts in the form of a separate law or amendments and additions to
a number of existing laws (the Civil code of Uzbekistan, the laws of Uzbekistan "On banks
and banking activities”, "On the securities market", "On insurance activity", etc.),
numerous instructions of the Central Bank and the Ministry of Finance in the field of
prudential supervision, in the field of insurance regulation, etc. It should be noted that in
the process of preparing the draft of the new Civil code of Uzbekistan, implemented in
accordance with the Order of the President Ne5494 dated April 5, 2019 some work has
been done in the field of creating legal bases for the introduction of Islamic leasing,
including the draft of the new Civil code excludes norms that are a barrier to the
introduction of Islamic finance.

l[jara as an Islamic financial product is in high demand in countries where the
necessary legal framework and market infrastructure have been created for Islamic
finance. Of course, Islamic [jara is not similar to conventional leasing, or at least to rent in
the sense set out in the Civil code of Uzbekistan, but it can be safely stated that the goals
and objectives of participants in Ijara and leasing coincide and that the mechanism for
implementing ljara and leasing have not much differences.

Conventional leasing in Uzbekistan is regulated by Chapter 34 of Civil code,
paragraph 6 of which is devoted to the leasing agreement, by law "On leasing" dated April
14, 1999, and certain provisions of the Tax code. In Uzbekistan leasing activities are not
licensed, and leasing activities are regulated by authorities on a general basis, mainly for
taxing proposes. To create a leasing company, it is enough to register a legal entity whose
Charter provides for the provision of leasing services. Leasing operations can legally be
performed by any legal entity whose Charter does not prohibit the provision of leasing
services. Supervision of leasing activities within the framework of general state
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supervision of economic activities is carried out mainly in the form of offsite supervision
by the tax authorities, and, mainly, the correct calculation and payment of VAT [8, p.81].

Conventional leasing is carried out under a three-side scheme, when a leasing
company or bank, on behalf of an economic entity, purchases equipment and transfers it
to this economic entity for temporary possession and use, and the economic entity pays it
a pre-agreed amount of leasing payments. Leasing is beneficial to all three parties to the
transaction: the lessee gets the necessary equipment without additional financial
expenses for its purchase; the leasing company earns additional income through lease
payments, the total amount of which includes the cost of purchasing equipment and its
income; the equipment seller sells its products, receiving its full price.

Islamic leasing - [jara can also be carried out under the same scheme. However, in
order to provide the Ijara, the following principles of Islamic finance must be observed:

1) prohibition on the lessor receiving a pre-determined income, the lessee's
acceptance of the obligation to provide for which is a necessary condition for receiving
the leasing service. In Islam, such income is called "Riba" and it is forbidden in the Koran.
Instead of a fixed income during the implementation of [jara, the lessor can claim a part
of the income that the lessee will receive as a result of using the leased equipment object
[11, p.37]. However, in the event of negative results in the activities of the lessee, the
lessor risks not only being left without the profit that he expected, but also to suffer
losses associated with the loss or deterioration of the lease object. This principle of
operation in international practice is called Profit and loss share, when the parties to a
transaction agree to share both profit and loss from cooperation.

2) prohibition of the purchase and transfer to Ijara of equipment that can be used
for the production of goods, works and services prohibited by Islam. It's banned to
finance in the form of Ijara, for example, the purchase and leasing of equipment for the
production of alcohol and tobacco products, pork processing, etc. The term "Haram" in
the sphere of Islamic Finance, as in Islam in general, means objects and actions that are
strictly and unequivocally prohibited for Muslims. Anything related to Haram should not
be directly or indirectly involved in an Islamic finance, including the process of providing
an [jara service.

3) prohibition of uncertainty when providing an Ijara transaction. The term
"Gharar" is translated from the Arabic verb "gharara/gharra"”, which means "to expose
yourself and your property to ruin without realizing it." Company or individual can not
conclude transactions without determining its subject or in the absence of goods [9,
p.15]. In the Islamic law of Figh, this concept is regulated in detail, many lawyers of Islam
have devoted their papers to this issue, but even now there are situations when experts
do not have a common opinion about the presence of an indefinite agreement, which may
lead to its invalidity. In one of the hadiths, it is said that the prophet Muhammad was
against the sale of fish not yet caught in the sea, because it is not known what kind of fish
swims there, what is the fishing opportunities, etc.

4) prohibition on financing activities related to gambling, i.e. the possibility of
obtaining a certain income associated with a random combination of circumstances. For
such cases the term "Maisir" is used, when the subject of public relations receives
undeserved income without producing any goods or performing any useful activities.
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Simply put, a leasing company that provides services to Ijara does not have the right to
lease equipment to casinos, gambling houses, equipment for conducting lotteries, etc.

Although there is currently no legal framework in Uzbekistan for the large-scale
introduction of Islamic Finance, according to the author of this article, the current
legislation of Uzbekistan allows leasing companies to provide Ijara services, although
other products of Islamic Finance require the creation of a special legal framework.
Compliance with the above-mentioned prohibitions is possible if the shareholders and
investors of leasing companies wish and they have "clean", free from riba, haram and
maisir (i.e. not attracted at interest, not earned from prohibited activities and gambling)
sources of financing, which is quite possible in Uzbekistan. The question of the
prohibition of gharar in [jara is not relevant, as will be discussed later.

In order to comply with the principles of Islamic Finance, the management of the
leasing company must make a firm decision on the launch of the Islamic product ljara
complying with the above prohibitions. The leasing company should cooperate with the
lessee and consider it as a partner, and be always ready to share both profit and loss with
the lessee. In its policy, the leasing company should clearly define a ban on financing
activities that are at least to some extent replaced in the production of goods, works and
services classified as haram and maisir.

According to the author, in the light of the existing legal norms governing the lease
agreement, garar deserves special consideration in the process of providing ljara. The
fact is that the civil legislation of Uzbekistan, which is based on Romano-German law, sets
certain requirements for the conditions for concluding certain types of contracts.
Following the tradition of the Romano-Germanic system of law, the Uzbek legislator sets
for many types of contracts a list of essential conditions that must be agreed upon by the
parties for their entry into legal force. In particular, part three of article 9 of the Law of
the Republic of Uzbekistan "On leasing” establishes the following essential terms of the
lease agreement:

description of the leased object, including quantitative and qualitative
characteristics, the contract value of the leased object, other parameters, as well as the
total amount of the contract;

obligations assumed by the parties in connection with the acquisition and delivery
of the leased object;

procedure for transfer of the leased object, including the procedure for delivery,
installation and putting into operation of the leased object;

basic conditions for making lease payments;

obligations of the parties to the agreement related to the use, storage, maintenance
and repair of the leased object;

term of the lease agreement;

indication of the party to the agreement responsible for selecting the seller and the
leasing object [2, p.7].

In accordance with the first part of article 364 of the Civil code, only when these
conditions of the leasing agreement providing ljara services are agreed upon, legally
binding rights and obligations arise between the parties [1, p.137].

Even a cursory glance at the essential terms of the lease agreement, without their
deep and comprehensive analysis, shows that in order to conclude a leasing agreement,
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the parties must conduct such preliminary work that, in principle, eliminates uncertainty.
To enter into a leasing agreement that meets the requirements of Ijara, the lessee must
specify exactly the object of leasing, its quantitative and qualitative parameters, its
supplier, the parties must agree on its price, terms and delivery procedure, agree and
sign the schedule of leasing payments with a detailed indication of the frequency, size,
currency, and payment procedure. Therefore, as a rule, the question of garar does not
arise when providing Islamic leasing ljara.

The existence of the above prohibitions has a certain impact on the rights, duties
and responsibilities of participants in Ijara [7, p.9-10 ]. In particular, in contrast to
conventional leasing, where the key point is the transfer to the lessee of the risk of loss
and damage, despite the retention of ownership by the lessor, in the case of Ijara, these
risks are retained by the lessor. In practice, this means that in the event of theft, accident,
accidental damage, etc. of the leased object, the lessee is released from its obligations to
the lessor. In conventional leasing, the lessee is obliged to compensate the lessor for its
losses in such cases. In order to avoid this, the leasing legislation provides for mandatory
insurance of the leased object and coverage of damage to the lessor by the insurance
company. However, if the insurance policy has not been issued or extended properly, the
lessee is obliged to compensate the lessor for its losses.

In order to avoid this contradiction in Ijara agreement, the parties may provide for
the release of the lessee from liability for obligations under the agreement in the event of
accidental loss or damage to the leased object. Such terms of ljara agreement will not
contradict the requirements of the leasing legislation of Uzbekistan.

There are also differences in the process of making payments in conventional
leasing and Ijara. In the case of conventional leasing, the lessee pays interim leasing
payments from the moment of conclusion of the leasing agreement until receipt of the
leased object, as well as during the period when the lessee was unable to use the leased
object for reasons beyond the control of the lessor. In the case of ljara, the lessee pays
leasing payments only for the time when it had a real opportunity to use the leased
object, i.e. it is exempt from interim lease payments and payments for the period when it
was not able to use the leased object for any reason. The inclusion of such rules in [jara
agreement will not contradict the legislation of Uzbekistan

Article 22 of the law "On leasing" stipulates that leasing payments include the
lessor's expenses for the acquisition of the leased object and the lessor's interest income.
The lessor's interest income is, in the general opinion of experts in this field, a category
covered by the concept of "haram" and therefore unacceptable for Ijara. However,
according to the author of this article, the parties to the Ijara agreement may provide that
the lessor's income will be determined based on the results of the lessee's activities. Even
including conditions on the percentage of the lessor's future income (for example, in
order to strictly comply with the requirements of the above-mentioned article of the law
"On leasing"), the parties may make a reservation that in the event of unfavorable results
of the lessee's activities in using the leased object, the parties will distribute the losses
from the leasing transaction among themselves.

Despite the fact that the current civil legislation of Uzbekistan allows for leasing
transactions in compliance with the principles of Islamic Finance, according to the
author, it is necessary to adopt a law regulating the main issues of providing financial
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services in accordance with the principles of Islamic Finance, including ljara. The
adoption of a special law, where along with other Islamic products such as Mudoraba,
Murobakha, Musharaka, etc., issues related to Ijara will also be resolved. A special law
will regulate such key issues related to ljara as obtaining an expert opinion on the
compliance of the proposed Ijara with the principles of Islamic Finance, separate
accounting in financial institutions that offer both Ijara and conventional leasing in
parallel, peculiarities of taxation of penalties collected for violation of the lessee's
obligations, and others.
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