mSCience KamuaTt Ba MHHOBanuaJap -

O611ecTBO U MHHOBAIMU -
Soclety and mnovations

Journal home page:
https://inscience.uz/index.php/socinov/index

through time and cpace

Advocacy in Uzbekistan: present state and development
prospects

Bakhrom SALOMOV!

Chamber of Advocates of the Republic of Uzbekistan

ARTICLE INFO ABSTRACT

Article history: The article analyzes the present state of the Institution of
Received 10 august 2020 advocacy in the Republic of Uzbekistan. It provides an
Received in revised form 20 investigation of existing problems, without which it is impossible
august 2020 to further reform the advocacy. The article presents the author's
23:?12?12 ﬁil?::egmt 2020 classification of development stages of the advocacy as well as
August 2020 the development prospects and directions. Moreover, the article

focuses on the thorough study of the results of a sociological
survey conducted among lawyers and students, contributing to
identify problems in the field of advocacy and form ground
proposals for their elimination.

2181-1415/© 2020 in Science LLC.

This is an open access article under the Attribution 4.0 International (CC BY
4.0) license (https://creativecommons.org/licenses/by/4.0/deed.ru)

Keywords:

Attorney

Institution of advocacy
Chamber of attorneys
Development of advocacy
Law

Sociological survey.

Y36eKUCTOH/Ia aJjBOKATypa: »KOPUHM XO0JIaT Ba PHUBOXKJIAHUII
MCTHUKOOJIJIapH

AHHOTALUA
Karnur cyznap: Makosiazia Y3GeKHCTOHJA a/JBOKaTypa MHCTUTYTHHHHT
ApBokat XO3UPrd XOJIaTH TaxJjIWJ KWJWHJIW. AJBOKaTypaHU WUCJIOX,
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AJIBOKaTJIap MaJjaTacu K yCeK K K y p yp AH.

AZIBOKaTypaHUHT ALLBOKaTypa PHUBOKJ/IaHUII 6OCKI/I‘{JIapI/I 6$’71711/I‘{a MyaJIJII/I(i)HI/IHI‘
PHYBOXJIaHUIIHU KJIaCCI/I(I)I/IKaI_U/IHCI/I KeJITUPpUJIOH, Ba dIBOKATypaHHU
KoHyHYHINK

1 DCs, Chairman of the Methodological and Advisory Council of the Chamber of Advocates of the Republic of
Uzbekistan, Academician of the Academy of bar and notarial system of Russian Federation, Vice-President of
International Union (Commonwealth) of advocates, honorary lawyer of Russian Federation, managing partner of the
law firm “SANKTALEKS” in Tashkent, Tashkent, Uzbekistan


https://inscience.uz/index.php/socinov/index

L ]
mSCIence ’KamusaTt Ba uHHOBanusiap — O61ecTBo M UHHOBALUU — Society and innovations
o i Issue -1, Ne01 (2020) / ISSN 2181-1415

Couustoruk cypos. TaKOMWJUJIAIITUPUII ~ UCTUKOOJJIapM  Ba  HyHa/MULJIApH
MyXOKaMa KUJIMH/U.

[llynuHraek, MakoJiaia aZjBoKaTJiap Ba Tajabanap ypracuzaa
yTKaswIraH xamJa CcoxaJlark MyaMMOJIapHU aHUKJall Ba
yJIapHHU 6apTapad 3TULI o6yinya TakJIUPJIapHU
IaK/JJIAaHTUpUIIra épJaM OepraH  COLMOJIOTUK  CYpOB
HaTWXaJapUHU YpraHUIlra ajoxu/a ybTUO0p KapaTUIIu.

AznBokaTtypa B Y30eKuUCTaHe: TeKyllee COCTOSSHUE U
NepCleKTUBbI pa3BUTUA

AHHOTALIUA
Komrogessle croBa: B craTbe aHA/IM3UPYETCHA TEKYyIee COCTOSAHWE HMHCTUTYTA
Anpoxar aZiBOKaTypbl B  Pecny6sinke  Y36ekucraH.  M3y4eHbl

I/IHCTHTYT 3ABOKATYpRI C eCTBywOliue MPOO6JIEeMbI oe3 CTpaHeHUud KOTOPBIX
[TasaTa afBOKATOB yi yrom, p ) ycTp p

Pa3sBUTHe a/IBOKATypHl HEBO3MOXXHO JlaJibHelIllee pedOpMHUpPOBaHUE aJBOKATYpPHI.

3aKOHOATeNbCTBO, [lpuBeseHa aBToOpcKas KJjacCUUKALUSA ITANOB Pa3BUTHS

COLIOJIOTHYeCKHUH1 oIpoc. aJIBOKaTypbl, 0OCYyXJleHbl IMepCIeKTUBbl W HalpaBJeHUs eé
COBepIIeHCTBOBAHHSI.

Taxxxe B cTaTbe yjeseHO 0C060e BHUMAaHHE H3yYEeHHUIO
pe3y/JIbTaTOB COLMOJIOTUYECKOTO OINpoca CpeAd aZjBOKaTOB U
CTY[€HTOB, KOTOPbI MOMOI BBIABUTb NpobJsieMbl B chepe U
chopMUPOBaATh KOHKPETHbIE NPeJJI0KEHUS 110 UX YCTPAaHEHHUIO.

In a law-governed state, ensuring a balance of power between the state and society
is a prerequisite for the establishment of democracy. This requires a deterrent force that
will counteract the abuse of authority in the exercise of their functional duties by the
armed forces, law enforcement, and other state bodies, as well as their officials who protect
the political structure of the state.

That force is public control, successfully tested through human history and
functioning in developed countries, or rather, the local authorities, media, and non-profit
organizations. Therefore, the state is interested in the development and strengthening of
this system. In fact, this is the foundation of civil society. In this very regard, the reform of
the Institution of advocacy, which is by nature non-governmental and by the scope of the
activity non-profit, possesses an essential value in strengthening the effectiveness of the
judicial reforms introduced in our country.

At the same time, since the formation of the American state, lawyers have held key
posts in the country's leadership. The attitude towards representatives of the legal
community is clearly expressed in the words of Alexis de Tocqueville: “In America there
are no nobles or pundits, and people tend to distrust rich people; therefore, lawyers form
the upper political class and the most developed part of society ... If they asked me in what
sections of this society I see the American aristocracy, I would not hesitate to answer that
they are not among the rich, by no means connected by bonds of community: the
aristocracy in the USA - these are those who sit on the bench and are engaged in legal
profession”[1].
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Article 116 of the Constitution of the Republic of Uzbekistan guarantees everyone
who lives in Uzbekistan the right to receive qualified legal assistance. It is established that
the advocacy carries out activity on rendering legal service to physical and legal entities[2].

As a key and significant institution of civil society, the advocacy is designed to carry
out the constitutional task of providing qualified legal assistance to physical and legal
entities. It is for this reason that from the very first days of independence of our country,
special attention has been paid to the issues of reforming the institution of advocacy and
establishing strong, independent advocacy based on democratic principles and an integral
part of the judicial and legal system.

Large-scale changes in the political life of the country, ongoing economic, social,
political, and cultural, judicial, and legal reforms make it necessary to further develop the
advocacy system and improve its legal framework.

The dynamic pace of development and progress of society, and in particular,
fundamental reform of the legal framework introduced over 1991-2016 years, increased
use of means of Internet technologies and electronic resources in the legal system as well
as the intensified inflow of foreign investment in the country through improving the
business environment have revealed a lack of lawyers specialized in providing legal
assistance in business and lack of educational institutions that prepare field-oriented
qualified lawyers.

Furthermore, the process of globalization taking place in the world undoubtedly
includes the population of our country. Thanks to the democratic reforms carried out over
the past 2-3 years, the growth of consciousness and legal culture of citizens have expanded
their political and legal activity, consequently, increased the number of appeals to the
judicial authorities and the need for legal services. These factors stipulate the necessity to
improve the institution of advocacy at a level meeting modern requirements.

To our knowledge, one lawyer in Germany accounts for 499 people [3]. In Turkey,
one lawyer accounts for 794 people. In France, one lawyer accounts for 1020 people. As
for the Russian Federation, one lawyer accounts for 1870 people. In Ukraine, one lawyer
accounts for 1205 people. In Georgia, one lawyer accounts for 833 people. In Uzbekistan,
the number of lawyers practicing advocacy equals to 3,946 lawyers, while the total
population is over 33.5 million. Thus, one lawyer accounts for about 8,5 thousand people[4].

The Decree of the President of the Republic of Uzbekistan “On measures to radically
increase the effectiveness of the institution of advocacy and expand the independence of
attorneys” dated May 31, 2018 No. UP-5441 ushers in a new era in improving the
institution of advocacy.

Currently, there are about 30 normative-legal acts regulating the institution of
advocacy. Most of them are by-laws. At the ceremony dedicated to the 26th anniversary of
the adoption of the Constitution of the Republic of Uzbekistan and in the State Program for
2019, President Sh. Mirziyoyev emphasized the need for bringing lawmaking activities to
a qualitatively new level and adopting laws with direct action|[5].

The Roadmap “On the revision of legislative acts subject to unification and
systematization in legal acts of direct effect” has been adopted by a Joint resolution of the
Legislative Chamber of the Oliy Majlis and the Council of the Senate of the Republic of
Uzbekistan on March 26, 2019[6]. Paragraph 45 of this Roadmap sets forth the task related
to the adoption in January 2021 of a unified restated Law that combines two Legal acts
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namely “On advocacy” and” On guarantees of advocacy activity and social protection of
attorneys” into a single Law called “On advocacy and advocacy activity”. The Chamber of
Lawyers, the Ministry of Justice, as well as other concerned ministries and departments
have been determined as the responsible executors for the realization of this task.

Nowadays, to implement this Resolution, the Chamber of attorneys of the Republic
of Uzbekistan, in cooperation with the UN Development Program, is actively working on
developing a Strategy for the development and further reform of the Institution of
advocacy.

Within the framework of this project, there has been made a thorough analysis of
the development stages of advocacy in Uzbekistan, its present state, and reform prospects,
as a result of which relevant proposals have been developed.

In this regard, it is worth noting the four main stages of development of the
Institution of advocacy within the period of independence of Uzbekistan:

1. The stage of development of the advocacy over 1990-1996 years. This stage is
characterized by the adoption of the Law of the Republic of Uzbekistan “On advocacy”
dated on December 27, 1997;

2. The stage of development of the advocacy over 1997-2007 years. At this stage, the
second Law “On guarantees of advocacy activity and social protection of attorneys” dated
on December 25, 1998 was adopted and the Association of Attorneys of Uzbekistan was
established;

3. The stage of development of the advocacy over 2007-2017 years. The stage is
notable for the adoption of Decree of the President of the Republic of Uzbekistan “On
measures for further reforming of the institution of advocacy in the Republic of
Uzbekistan” dated on May 1, 2008,as well as the improvement of the field legislation, and
in particular, the establishment of the Chamber of attorneys of the Republic of Uzbekistan
in accordance with the objectives of the Decree;

4. The stage of development of the Advocacy: one of the initial steps taken at the
fourth stage was the adoption of the Decree of the President of the Republic of Uzbekistan
“On measures of radical improvement of the effectiveness of the institution of the advocacy
and expansion of the independence of attorneys” dated on May 12, 2018.

In the course of the research, there has been conducted a comparative analysis of
the present state of advocacy in Uzbekistan, the relevance and necessity of its
improvement at this stage of development of the society, as well as the systems of advocacy
in foreign countries.

During the study of each development stage of the Advocacy, special attention was
paid to such issues as the organizational and legal formation of the advocacy; legal activity;
taxation of the advocacy and other mandatory payments of attorneys; interaction of the
advocacy with the Ministry of Justice and other state bodies; problems existing in the
system.

The final document prepared based on the analysis results through focusing on the
features of reforms at each stage of the development of the institution of advocacy,
identifies the problems and measures taken to solve them. The problems arising in the
process of implementation of both legal acts (“On advocacy” and” On guarantees of
advocacy activity and social protection of attorneys”), the declarative nature of certain
norms, the lack of mechanisms for their implementation, the presence of certain
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inaccuracies, the inconsistency of some legal norms with international standards in this
area - all of that makes it necessary to further reform the advocacy.

In our opinion, the reform of the Advocacy should have the following directions:

1. Reconsideration of the activities of Advocacy self-government bodies and further
improvement of their management system;

2. Reconsideration of issues related to obtaining and revoking the status of an
attorney as well as licensing its activities;

3. Strengthening social and professional protection of attorneys;

4. Further improvement of legal practices;

5. Improvement of the quality and effectiveness of legal service;

6. Establishment of training and further training system as well as improvement of
professional development system of attorneys;

7. Expansion of the procedural authorities of attorneys and ensuring the principle
of competition in criminal proceedings;

8. Expansion of legal market and introduction of the procedure allowing foreign
attorneys to practice law in the Republic of Uzbekistan;

9. Liberalization of the relations between the Advocacy and the State.

There have been developed several suggestions addressing the shortcomings and
problems that hinder the development of this sphere in the process of further reforms that
need to be carried out in the above-mentioned areas.

To ensure a comprehensive and detailed development of the new Law, the adoption
of which determined in the Strategy for the development of the institution of advocacy, the
Chamber of Attorneys conducted a sociological survey among attorneys throughout June-
July 2019. The survey containing 45 questions related to the controversial and problematic
aspects of the advocacy and advocacy activity was submitted to the court of attorneys,
because of which we received objective opinions and suggestions from our colleagues.

Among 3 946 attorneys carrying out advocacy activity in our Republic and the
Republic of Karakalpakstan, 1 550 ones participated in this sociological survey, which
accounts for 39% of the total number of attorneys.

The main purpose of the conducted survey is to study the opinions, positions, and
suggestions of practicing attorneys regarding the role, place, and authority of the advocacy
in the society. Moreover, it aims to investigate the results of reforms in this field, problems
arising in the implementation of current legislation, the level of quality and effectiveness
of legal service, and based on this to develop a set of measures to solve existing problems.

In the course of the study, it was revealed that young attorneys, gradually merging
into the field of advocacy, make up a relatively small part of the advocacy body. In
particular, according to the results of a sociological survey conducted among attorneys, the
number of lawyers under 35 years old only accounts for 5.9% of the total number of
attorneys in the country.

Moreover, there has been surveyed 4th-year students studying Bachelor's degree at
the Tashkent state university of law. The survey involved 200 students out of 468 ones.
The number of students taking part in the survey approximately accrued to 43% of all
undergraduate students. The purpose of this survey is to test the knowledge and skills of
students as well as at the same time to investigate their attitude to the institution of

111



L ]
mSCIence ’KamusaTt Ba uHHOBanusiap — O61ecTBo M UHHOBALUU — Society and innovations
. e Issue -1, Ne01 (2020) / ISSN 2181-1415

advocacy, excite their interest in the profession of attorney and fill them with enthusiasm
of choosing this noble profession in the future.

In the process of the development of the draft Strategy for the development of the
Advocacy, it was of paramount importance to research the Advocacy system in some
foreign countries, and in particular, the legislation in the field of Advocacy in such
countries as the United States, Germany, France, the Russian Federation[7], Kazakhstan[8],
Kyrgyzstan and Tajikistan. There has been made a comparative analysis of the features of
advocacy systems of these countries, which was used in the introduction of
recommendations and proposals for improvement of the national legislation. It should also
be mentioned that there has been thoroughly investigated the strategic plan for the
development of the advocacy in such countries as the Russian Federation, Kazakhstan,
Kyrgyzstan and Tajikistan, as well as the model law on the advocacy and advocacy activity,
adopted by the inter-parliamentary Assembly of the CIS member States on April 19, 2019.

To ensure the compliance of the restated Law, being developed, with the norms of
international law, there have been analyzed international standards regulating this sphere
as well as legal norms of national legislation aimed at the implementation of the
recommendations of UN working bodies and other international organizations on
improving the procedures for regulation of the legal profession in the Republic of
Uzbekistan.

There has been revealed by conducting a systematic investigation of the institution
of advocacy that along with the positive changes due to the ongoing reforms in the field of
advocacy, there are also some drawbacks requiring a constructive solution. Under
international standards in the field of advocacy, the proposals of the Chamber of attorneys
of the Republic of Uzbekistan developed in the framework of a project prepared jointly
with the United Nations Development Program are particularly significant in creating the
Strategy of the development of the Advocacy in Uzbekistan.

We believe that these proposals should be subject to the discussion and
development among our country's attorneys. This will serve as an alternative version of
the Strategy of development of the Advocacy in Uzbekistan, which will be developed by the
authorized bodies in the future.
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