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3apyoOeKHbIH ONBIT 6AHKPOTCTBA IWPUAUYECKUX JIUL]

AHHOTAIMUA

Knmouessle crosa: B pamkax uccieoBaHHUs ObLIM PAacCMOTPEHBbI Pa3JMYHbIE
GankpoTcTso, 3Tanbl OGAaHKPOTCTBA OPUJUYECKUX JIUI B 3apyOGeXHBIX

IOpPUAUYECKHE JINLA, o
CTpaHaAX, HX OCOOEHHOCTH H AdaJIbHEHUINE TEePCIIEeKTHUBbI
3apy0OeKHble CTPaHBI,

MeToI, pa3BuTHs. B paboTe NpoBOAUTCA CpPaBHUTEJIbHO-NPABOBOU
OMBIT, aHaJIM3 UCXO/S1 U3 3aKOHO/IaTeIbCTBA, IPABONPUMEHUTETbHON
MCCJIE/IOBAHHUS, NpPaKTHUKU U OTbITE Hay4YHbIX MCCIe/JOBaHUH,
npeasjioXXeHud.

ABTOop <dopMupyeT NpeasOKeHHMS W peKOMeHJaluuu 1o
COBEepIIEHCTBOBAHUIO IaHHOU cdephl.

AKTYAJIBHOCTb UCCJIEJOBAHUA

Ha ceropgHslIHWI AeHb, Hall MUP He CTabWJeH [Js NpeAlpUHUMATEJbCTBA.
PassinyHble NpeAnpUATHA ¥ OpraHU3aluy, a UMEHHO peydb UJIET O OPUAUYECKUX JIUIAX,
M3-32 HeCTAOMJIbHOM 3KOHOMHKH WJIM Ke MO0 JAPYTUM pa3/IMYHbIM NPUYMHAM, HE BaXKHO
BHEIIHWE 3TO WU BHyYTpPeHHHUe (aKTOpbl, TAK WJU HHAdye Te PAaKTOpPbl, KOTOpPble He
HaXOJATCS B pyKax NpeAnpUsATUNA UM OpraHu3anui (FOpUAMYeCcKUX JIML), OKa3blBalTCA
OYeHb 4aCTO He B COCTOSIHUM B CPOK IOracUThb CBOM JOJITU NepeJ, KpeAUTOpaMU M
COOCTBEHHO U3-3a 3TOT0 U CJeYIOT NPOUTH NMpoLeAypbl 0aHKPOTCTBA, YTOOBI HE TOJIbLKO
OTBETHUTbH 3a CBOM 00513aTeJIbCTBA llepe]; KpeAUTOPAaMHU, Hy U KOHEYHO e, YTOObI TO UJIU
MHOEe HpUJUYEeCcKOoe JIMIO He ObLIO JIMKBUAUPOBaHO. bosiee TOro, CTOUT OTMETUTh
BAKHOCTb U3y4YE€HUd U NpOBeJeHHWe CPAaBHUTEJBHOIO0 aHa/iu3a pPa3HbIX roCyZapCcTB Ha
pPa3HOM 3aKOHOJAaTeJbHOM ypOBHe, TO €CTb pacCMaTpuBasg pasHble MyTHU
peryJiMpoBaHusi  GAHKPOTCTBA  IOPUAWYECKHUX  JIMI, MOAXOJAbl W  aHaJU3
3akoHozaTesbcTBA Pocculickoit ®epepanuu, Yemickoir Pecnyosinku, PegepaTUBHOU
Pecniy6siiku Tepmanusi, CoeauHeHHble wwTaTbhl AMepukd M KuTalickas HapojHas
Pecniybsinka. CieoBaTe/NbHO, CYIECTBYIOT 3HAYMMble OTJIWYMUS MeEXJy MNpOLeAypoi
OaHKPOTCTBA B pa3HbIX CTpaHaX, KOTOpble NPEACTaBJASAIT HHTEpeC U TpebyT
MexAyHapoJHoro onbiTa. Hanpumep, B nepBom nosayroauu 2021 roaa, B Poccurickon
denepany KOJMYECTBO KOPMOPATUBHbIX 6aHKPOTCTB B Poccuiickoit ®epepanuu
BbIpoc/ao Ha 9,2 % Kk Takomy ke nepuony 2020 roma fo 4918 wT, HO CHU3UJIOCH HA
19,2 % k aHa/I0OrTUYHOMY NlepuoAy Ao KoBuaHoro 2019 roza, Kak cjielyeT U3 COOOLeHUN
apouTpaxkHbIX ynpasJsoimux B Peapecypce (fedresurs.ru). Yucso BBe€HHBIX CyAaMU
npoueayp HabusoaeHUs 3a nepByr nosioBuHy 2021 rojga Bbipocsio Ha 26,1 %, g0
4150 wT., ¥k nepeomy noayroau 2020 roga u cokpaTuaoch Ha 16,9 % K TakoMy ke
nepuony 2019 ropa. KosnvuecTBO HaMepeHMUW KpeAUTOPOB OOPATUTBCA B CyJ C
3asiBJIEHUSIMH 0 GAHKPOTCTBe BbIpocyo Ao 15955 - Ha 29,7 % u Ha 14,6 % K TeM Xe
nepuvozaM. bosbuyro 4yacTbh npouefyp B dHBape-uioHe 2021 ropza UHULUMPOBAIU
KOHKypCHbIe KpeauTopbl - 74,5 % (75,4 % B nepBom nosayroauu 2020 roga) [1].

Kak cyurtaer JI.LB. bsiu3HO, nmoag TepMHMHOM «OAaHKPOTCTBO» IOHHUMAIOTCS
npoueaypbl 0CBOOOXAEHHUS AO/KHUKA OT UCIOJIHEHUS 00513aTe/IbHBIX MJIaTeXel yepes
CUCTEMY IOCyJapCTBEHHBIX OPraHoB [2].

A roBops HHaue, B 3apy0OeXXHbIX CTpaHaxX MoJ OAHKPOTCTBOM IOHUMAaeTCs
HeCnoCOOHOCTh JJO/DKHUKA OIJIaYWBaTh CBOU TeKyllve 00s3aTe/IbCTBA. TaKUM 06pa3omM,
caMo 1o cebe NMOHsATHE 6GAHKPOTCTBA B Poccuu u 3a py6eKoM NpaKTHYECKU UJEHTUYHO.
OfHaKo, 3aKOHOAATEJbCTBO MO MpoueAype OaHKpPOTCTBA OTJIMYAETCA [JOBOJBHO
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3aMeTHO BO BCeX CTpaHaX. TakhM 06pa3oM, i YperyJaupoBaHUs HECOCTOSATEIbHOCTH
WJIM HeNJIaTeXeCNOoCOOHOCTH JIO/KHUKA, B JONOJHEHUU K NPU3HAHUIO ero 6aHKPOTOM,
HanpuMep, B CoeiMHEeHHBIX lITaTax AMepukH, B Kutalickoil HapoHou Pecny6sinke uiu
depepatruBHOM Pecniy6iinike ['epmaHus, CylecTByeT ClleliMaJIbHbIMA NOPAA0K IPU3HAHUSA
JI0JDKHUKA OaHKpPOTOM. B npescTaB/ieHHBIX CTpaHax npoueAypa NPpUHATHUA 6aHKPOTCTBA
He fIBJsieTCA NpsAMoJinHeWHOW. B xoze npoBepok B CIIA u 'epMaHUM y4MTBIBAOTCH
MHTepeChl Pa3JIMYHbIX YYaCTHUKOB INpoLecca: Kak CO CTOPOHbI KPeJAUTOPOB, TaK U CO
CTOPOHBI JODKHUKOB. [3]

YnoBJeTBOpEHHUS] WJM BbINOJHEHUS WX MHTEpPecoB, TaK M K IOJHOH
peabunvMTanMu JOJ/DKHMKA. HyXHO y4YuTBIBaTh, 4YTO [0 TMPU3HAHUA [JIOJHDKHUKA
06aHKpPOTOM, MO OOOKJHOMY COIJIALIEHUID MEXAY KpPeJUTOPOM M JOPKHUKOM MOMKET
OBITh COCTABJIEHO MHUPOBOE COTJIAlllEHUe, 10 KOTOPOMY MOCJeJHUM, COrJIaCHO rpaduKy
BBIIJIATHI Jl0JITA, MOXKET ero HayaTb MOCTENEeHHO BbIMJIa4YMBaTb. JTO 00yC/IaBINBAETCSA
TeM, YTO B 3apyOeKHbIX CTPaHaX Ha3HA4YaeTCs YNpaBJASAUAN, KOTOPbIA KOHTPOJUPYET
BeChb NIpoLecC NpU3HaHUA A0/KHUKA GAHKPOTOM.

JTO M03BOJIIET HE TOJIbKO MOAYEPKHYThb 00IYe NpaBOBble 3aKOHOMEPHOCTH, a
Takke JlaeT HaM BO3MOXXHOCTb B OIpeJeJleHHMHM W UCNO0Jb30BaHUM HauboJiee
3QdeKTUBHBIX pellleHUul, IpuMeHsieMble B MUpe. TakoU acnekT JjaeT HaM BO3MOXXHOCTb
He TOJIbKO NPOBECTH HaydyHOe UCC/eJl0BaHHe, HO U OCHOBBbIBASICh, ONUPAsACh U U3y4as
ONBIT 3apy0eXXHbIX CTpaH, Mbl TaKXe MOXEM COBEPUIUTb MOMNBITKA IO
COBEpPILEHCTBOBAHHUIO OTeYeCTBEHHOTO 3aKOHO/1aTeJIbCTBA, onupaschb Ha
BbILIEU3JIO)KEHHOE, U B JJONOJIHEHWU KO BCEMY 3TOMY Mbl MOXKE€M MOBBICUTbH NPAaBOBYIO
30 PEeKTUBHOCTb U NMPABOBYI ONpPE/EJEeHHOCTb Cy[eOHbIX NMpouefyp U JajbHelleMy
MCII0JIb30BAaHUIO HAyYHbIX UCCJIe[JOBAHMI Ha IPAKTHUKE.

Takoil acneKT JgaeT HaM BO3MOXHOCTb He TOJIbKO TPOBECTU Hay4dyHOe
yccjieJOBaHWe, HO U OCHOBBIBAsICh, OMUPAsCh U U3y4yasl ONBIT 3apyOeKHbIX CTPaH, MbI
TakKe MOXEM COBEPIIMTb MONBITKA MO COBEPLIEHCTBOBAHUIO OTEYECTBEHHOrO
3aKOHO/AaTeJIbCTBA, ONMUPAsACh HA BBILIEU3JIO)KEHHOE, U B [JONIOJIHEHUU KO BCEMY 3TOMY
Mbl MOXEM TOBBICUTb NPaBOBYI0 3QQPEeKTUBHOCTb W NPAaBOBYH OMNpeeIeHHOCTb
CyZleOHBbIX NpoLeAyp U Jla/ibHEWIIEMY MCIOJb30BAaHUIO HAy4YHbIX HCCJIEeJOBaHUM Ha
IpaKTUKE.

06BbeKT wuccaefoBaHUsA TNPEACTABASAIOT COO0M pasJiMYHbie MPABOBbIE
B3aMMO/IEMCTBHS, KOTOPbIe MOPOXKJATCSI B MOMEHTE OCYIeCTBJIEHUSI BOSHUKHOBEHMUS
npoueaypbl 6aHKPOTCTBA MPeANPUATHN WJIU OpraHU3alui (IopuAvdyYecKUe JiMila) Ha
OMbITE Pa3/IMYHBIX IPABOBBIX CUCTEM B pa3HbIX FOCY1apCTBaX.

IIpeameTOoM MHCC/IeJO0BaHUS BbICTYNAKT pa3/iMdHble MPaBOBble HOPMHBI,
HOPMaTHUBHbIE aKTbhl, 3aKOHOJATEJbCTBA pa3HbIX CTPaH, KOTOpble pETYJUPYIOT
HENOCpPeACTBEHHO MpOUeAypYy HW/WIM NpoLecCc MWJAU >Ke MNOHUMaHue OaHKpPOTCTBa
ropugndeckux aul B Poccurickon ®Pepepanuy, Yemckon Pecny6svke, PenepaTuBHOM
Pecnnybsinke T'epmanus, CoeauHeHHble wwTaTbl AMepuku U Kurtailckoii HapoaHoU
Pecny6/inku.

MeTomos10rusi paboThbl 00yC/JOBJIEHA NPUMEHEHHEM KOMILJIEKCA OOleHayYHbIX U
YaCTHOHAY4YHbIX MeTO0B. K 4yMc/y nepBbIX MOXKHO OTHECTH aHaJIU3, CHHTE3, UHAYKIUIO
U JAeaykuuio. B cBow odepesb, MpUMeHEHbl TaKhe 4YaCTHOHAy4YHble MeTO/lbl, KakK
CPaBHUTEJIbHO-IIPABOBOM METO/, METO/, OPHUANYECKOT0 MO/IeJIMPOBAHUS.
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Iles1b10 JAHHOTO MCCJIeA0BaHUA SIBJAAETCA KOMIIJIEKCHbIM aHaJ/IU3 BCEX aCIIEKTOB
CBSI3aHHbIX C OAHKPOTCTBOM lopuaudeckux Jjul Poccuiickon @Penepanuu, Yemckon
Pecnybsiuke, ®enepatuBHol Pecnyb6svke 'epmanus, CoefjiHeHHbIe LITAThl AMEPUKHU U
KuTakickoi HapoaHol Pecny6uauku. [JuddepeHuuanus HUX OOLUIUX HJIU KE CXOXKHUX
MOMEHTOB, pa3JIMYUi Ha YypPOBHE BbllIeNePeYUCTIEeHHbIX TpeX CTpaH, a TaKxKe
Jla/IbHEMILYI0 NepCHeKTUBY aKTyaJbHOW TeMbl, Ha MeXAYHapOAHOM YpOBHe, [Jid
N0JIb30BaHUS Pa3/iIMYHbIMK CTPaHAaMM, B TOM UYMCJE WU [AJis Pa3BUTUS T€X WJIU HWHbIX
CTPaH Ha OTeYeCTBEHHOM yPOBHE.

Poccuiickasa ®eaepanus. B Poccuiickoit @esepaniv 6aHKPOTCTBO peryIUpyeTcs
®enepanbHbIM 3aKOHOM OT 26 okTsaA6psa 2002 roga N2 127-d3 «O HecoCTOATEJNbHOCTH,
SIBJII€TCS OJHUM H3 BaXXHEHIIUX HOPMATHUBHBIM aKTOB PETYJUPYIOIIUNA NpoLeaypy
6aHKpOTCTBa» [4].

3aKOH yCTaHaBJIMBaeT CJeAyWIIMe OCHOBaHUS M TMOPSAJAOK MPHU3HAHUA
IOpUUYECKOr0 JiMIa GaHKPOTOM, a TakKXKe MpoLeAypbl, NPUMeHsiEMble B Mpolecce
6aHKpOTCTBA:

1. Cmadus HabarwOdeHusi mpeAcTaBJsieT COO0W HadaJbHYH M 00513aTeJbHYIO
CTauIo B iesie 0 6aHKpoTcTBe. OCHOBHAA 3a/laya JAHHOTO 3Tamna — poBeJleHUe aHa/n3a
$GUHAHCOBOrO COCTOSIHMSl [JIOJDKHHKA, COXpaHEHHE ero MMYILlecTBa U YCTaHOBJIEHUE
ob6beMa 006s3aTeJbCTB Iepe]i KpeAuTopaMU. TakKe OI€HUBAKTCA NepCHeKTUBBI
BOCCTAHOBJIEHUSI NJIaTEXKECMOCOOHOCTU OpTaHU3aLUH.

K xapakTepHbIM pHU3HAKaM CTaiuU HabJII0IeHUs] OTHOCATCS:

— OrpaHUYeHMe yIpaBJeHYeCKUX QYHKIUKA PyKOBOCTBA NPeANPUATUS;

- IPUOCTAHOBJIEHWE HCIOJIHUTEJbHbIX MPOU3BOJICTB, CHATHE HaJIO)KEHHBIX
apecToB U [pyrux 06ecrne4ruTelbHbIX Mep;

- 3ampeT Ha pacnpejiejieHle NPUOBLIY, BbIIJIATY AUBUAEH/IOB, OCYlIeCTBJIEHUE
3a4eTOB TPeOOBaHUM U U3'bSAITUE UMYILECTBA;

- peKpallleHrue HayuCcAeHUs MTPaPHbIX CAHKIUN U MEHHU.

Pe3ysbTaToM HabJ/IOJleHUs CTAaHOBUTCHA CyAebOHOe pelleHHWe O IMepexoJie K
clefylouieMy 3Tany JUO60 NpeKpalleHUU Jiela 0 OAHKPOTCTBe. JTa CTaZUsl MOXKET
npe/llieCTBOBATh JII0OOM IPYTroi B 3aBUCUMOCTU OT KOHKPETHOM CUTYaAI[UH.

2. QuHaHcosoe o03doposseHue (caHayusi) - 3TO HeobOs3aTesJbHbIM 3Tal, LeJb
KOTOPOrO 3aKJ/I4YaeTCs B BOCCTAHOBJIEHUH IJIaTEXECIMOCOOHOCTU  JOJDKHHKA
OCPeACTBOM YaCTUYHOTO UJIU MOJIHOTO MOTalleHus1 10JIT0B B YCTAHOBJIEHHbIE CPOKH O
COTJIaCOBaHHOMY C CY/JIOM IJIaHy.

Ha paHHOM 23Tame COXpaHAWTCSA OrpaHUYEeHHs, BBeJéHHble B CTaJUHU
HabJ/It0eHH S, U I0TIOJIHUTEIbHO YKeCTOYa0TCS MOJTHOMOYHMS PYKOBO/ACTBA KOMIIAHUH.

O310poBJIEHME MOKET 3aBEPIIUTHLCS MEPEXOJOM K BHEIIHEMY YIPABJEHUIO WU
KOHKYpPCHOMY NMPOU3BO/ICTBY JINOO MpeKpallleHWeM Jiesia Py MOJHOM Y/10BJAeTBOPEHUH
TpeOOBaHUN KpeJUTOPOB.

3. BHewHee ynpasseHue TpeACTaBJAsieT CcOO0W BpeMeHHOe Iepe/ioBepue
yIpaBJeHUs NpeANpUsATHEM BHEUIHEMY YIpaBJSIOIIEMY C lLieJiblo ero GUHAHCOBOTO
BOCCTAHOBJIEHUSI. IJTOT 3Taln MpPUMeHseTcd B CJydasX, KOrja ecTb peaJibHas
BO3MOXXHOCTb BEPHYTb JO/HKHUKA K HOPMaJIbHOM X035IMCTBEHHOMU J1€TEJIbHOCTH.

KitoueBble 0COGEHHOCTHU 3Tana:

1. moJiHOe OTCTPaHEHHE NMPEeXXHEero pyKoBOACTBA OT yIIpaBJIeHUS;

2. IPUOCTAHOBKA TEKYIIMX BbIMJIAT 10 06513aTe/1bCTBaM;
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3. BHelllHee pYKOBOJACTBO MOXEeT HWHHUIMUPOBATb U3MEHEHUS B CTPYKType
O6u3Heca, 3aKpbITHe HepeHTabeJbHbIX HAallPaBJIEHUN UJIM IPOAAXKY aKTUBOB.

3aBeplleHVMe BHEIIHEro yIpaBJieHUs BO3MOXHO IpU  YA0OBJIETBOPEHUU
TpeOOBaHUW KpeJUTOPOB WUJIM NIPU Nepexo/ie K IUKBUAALMOHHOW CTaJUU.

4. KoHKypcHoe npou3godcmeo TIpefCTaBJseT CcO60M 3Talm, Ha KOTOPOM
apobuTpaxkHbI# cyi 0dUILIMaIbHO NPU3HAET OPraHU3alMI0 HECOCTOSATE/IbHOM.

OcHOBHad 3ajava - peajv3alys HUMyLlecTBa JOJ/DKHUKA [Ji Y[ 0BJIETBOPEHUS
TpebOBaHUN KPeAUTOPOB. DTUM 3aHHUMAETCS KOHKYPCHBIA YNpaBJSAKOUIAN, KOTOPBIX
OpraHU3yeT TOPTY U KOHTPOJIMPYET pacnpeiesieHue BbIpyYeHHbIX CPe/CTB.

[Tocne 3aBepiieHUs BCeX pacY€TOB IOPUJUUECKOE JIMLO MOJJIEXKUT JUKBUAAL WY, U
npoueaypa 6aHKpPOTCTBA CUUTAETCSH 3aBEPILEHHOM.

5. Muposoe cozaauieHue - 3TO MUPHBIM CNOCO6 YperyJupoBaHUsA KOHQJIMKTA
MeX/y JO/DKHUKOM M ero KpeJiIMTOpaMy B paMKax JieJla 0 6aHKPOTCTBE.

CorsiallieHue 3aKJHYaeTcsl B NMUCbMEHHONW GopMe U MOAJEXHUT YTBEpPKJEHUIO
apbuTpakHbIM cyfoM. [locne ero o06peHUss NPOU3BOJCTBO MO JleJy O OAHKPOTCTBE
npeKpallaeTcs.

Ecnu ycnoBus corJyameHust HapylarTcs, poLefypa MoXeT ObITb BO30OHOBJIEHA
Y IpOJ0JKeHA B 001 eM MOPAJKE.

OcobeHHocmu Poccutickoll npoyedypbl 6aHKpomcmea opudu4eckux Auy:

B Poccun MOXXHO 3aMeTUThb, UYTO TOCYJapCTBO BCé 60Jibllle KOHTPOJIMPYET
npoueaypy 6aHKpoTcTBa. Hampumep, ceilyac apOUTpaXKHbIX YIPaBJSIOIIUX yYallle
Ha3HAYalT aBTOMATHUYECKH, YTOObI U36€XKaTh BJAHUSHHUSA CO CTOPOHbI 3aMHTEPECOBAHHbIX
vl KpoMe Toro, cBSI3aHHbBIM C JO/DKHUKOM JIMIIAM CTaJI0 CJIO’KHEE BMEIIMBAThCS B X0/
fiena. IlocreneHHO pa3BUBaeTcsd M CyOCUAMApHas OTBETCTBEHHOCTb - Telepb JHIIa,
KOoTOpble (aKTUYeCKH YNpPaBJSAJM KOMIIAHWEW, TOXe MOryT ObITb INPHBJIEYEHBI K
OTBETCTBEHHOCTH 3a J0JITH.

Yemckasa Pecny6simka. B UYexuu mnpoueaypbl OGaHKPOTCTBA pEryJaUpyOTCSA
3akoHoM Ne 182/2006. «O HecOCTOSTeJIbHOCTH U CIIOCOOax ee paspelieHus» [5].

3aKOH yCTaHaBJIMBAET CJAEAYIOIIMU MNOPSAOK NPU3HAHUS HOPUAUYECKOTO JHLA
HECOCTOSATeJIbHBIM U IPOLEelyPhl, IPUMeEHsIEMbIE B Ipoliecce 6aHKPOTCTBA:

1. KoHKypcHoe  npou3godcmeo:  JIMKBUJALUS  UMYLIECTBa  JOJ/LKHUKA U
pacnpefesieHue BbIpYYEeHHBIX CPeICTB MEXAY KpeJUTOPaMHU.

2. Peopeanuszayusa: pa3paboTka W peaaudsanus IJlaHa [0 BOCCTAaHOBJIEHUIO
IJIATEXXEeCIMOCOOHOCTH AO/HKHUKA C BO3MOXKHOCTbIO MPOA0JKEHHS ero J1eITeJIbHOCTH [6].

3. ObsezueHue dosiea: npoueaypa, MO3BOJAKLASA AOJKHUKY HPU BBINOJHEHUH
onpe/iesIeHHbIX YCJIOBUN ObITh 0CBOO0XKJEHHBIM OT YAaCTH J10JITOB.

Oco6EeHHOCTBIO YENLICKON MpoueAypbl 6aHKPOTCTBA WPUAUUYECKUX JIUL SBJISIETCSA
BO3MOXXHOCTb COXpaHEHHUsl AesTeJbHOCTU AOJ/XKHUKA 4Yepe3 peopraHusanui. Takxke
npeAyCMOTPEeHbl MeXaHW3Mbl 3alldThbl JO/HKHUKA OT KpeJUTOPOB Ha MEPUOJ,
MOpAaTOpHS, YTO MO3BOJISIET €My CTAOUJIU3UPOBATh PHHAHCOBOE MOJIOXKEHHUE.

B ®eaepatuBHoM Pecny6siuke TepmaHusa npoueAypbl 0GaHKpPOTCTBA
peryaupytorca  MHconBeHuopayHr  (Insolvenzordnung) 1994 ropma.  3akoH
yCTaHABJMBaeT TMOPSJOK TMPU3HAHUS HOPUJUYECKOrO0 JIHIIA HEeCOCTOSITeJbHbBIM U
npoleaypbl, IpUMeHsieMble B Ipoliecce 6aHKPOTCTRBA.

OCHOBHBbI€ NPOIeAYPhI BKIOYAIOT:

- OTKpbITHE NpOLEAYPbl HECOCTOATEJbHOCTH: I0J/laya 3asBJIEHUS B CyJ U
Ha3HaueHHe BPEMEHHOr0 YIPaBJISAOIILEro.
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- KOoHKypcHOe T1NpoOM3BOACTBO: peaju3anus HMyllecTBa [JO/DKHUKA U
y[,0BJIeTBOpeHNe TpebOBaHUM KpeJUTOPOB.

-Il1aH HeCcOCTOATEe/JBHOCTU: pa3paboTKa M yTBEpXJeHUe IIJIaHa [0
peCTPpyKTypU3alUXd J[O0JIFOB U BOCCTAaHOBJIEHUIO IJIaTEXKECHOCOOHOCTH [JOJDKHHUKA.
OcobenHoctn Hemenkoil npoueaypbl OaHKpPOTCTBa HOpUAMYeckux Jul: Hemenkoe
3aKOHOJATeJbCTBO MpeAycMaTpUBaeT CTPOTMe CPOKM NOJA4u 3asBJEHUSA O
O6aHKpPOTCTBe. YNpaBJslolide HeCyT OTBETCTBEHHOCTb 3a HECBOEBPEMEHHYH MNOJAYYy
3asBJieHUs. TakKe aKLEHT JeJslaeTCsd Ha BO3MOXXHOCTU PeCTPYKTYpHU3aLUU [JOJTOB U
COXpaHEeHUH MpeNpHUATHUS.

degepasibHOE peryjivMpoBaHue 6aHKpoTcTBa B CIIIA

B Coeaunénubix lllTaTax mnpaBoBOoe pery/jadpoBaHue MpoleAyp OaHKPOTCTBa
OCYLIeCTBJIIETC HCK/IIOUYUTEJbHO Ha ¢elepajbHOM YpPOBHE B COOTBETCTBUM C
nonoxeHusiMmu Tutyna 11 CBoma 3akoHoB CHIA (U.S. Code Title 11 - Bankruptcy).
Konctutyuus CIIA (ctaTtesa I, pasgen 8) npegoctaBiseT KoHrpeccy UCKJIKYUTENbHOE
IpaBO MNPUHUMATb 3aKOHOJATeJbCTBO B cdepe OAHKPOTCTBA, BCJIEACTBUE YErO
3aKOHOJaTeJibHble OpraHbl IITAaTOB He 00/1aal0T MOJHOMOYMSMHM peryJupoBaTh
6aHKpPOTCTBO. 3aTparuBasi UICTOPUYECKUH aclieKT pepopMUPOBAHUS 3aKOHO/AaTelbCTBA

CoBpeMeHHOe OaHKpOTHOe 3akoHoJaTesbCcTBO CIIA ocHoBaHO Ha 3akoHe O
pebopme OGaukporcTBa 1978 roga (Bankruptcy Reform Act of 1978), koTopbiit
NOJIHOCTbIO 3aMeHU 3akoH o0 OaHkporcTBe 1898 roma. HoBblii  3akoH
CUCTEMaTU3MPOBaJ MPaBOBbIe NMPOLEAYPbl U 06ecneyns Co3jaHue eJUHON CTPYKTYPhI
6aHKPOTHOTO peryJIMpoBaHusl, IeUCTBYIOLEN MO CEN JIEHD.

3. Knaccudukanusa nponeayp 6aukporctsa no Tutyay 11 U.S. Code

Title 11 npeaycMaTprBaeT NATb OCHOBHBIX THUIIOB MNpOLEeAYp OaHKPOTCTBA,
KaKJlad U3 KOTOPbIX 3aKpellJieHa B OTZe/IbHOU IJIaBe:

- JIukBuAauus: NIpUMeHseTcs Kak K QU3NYECKUM, TaK U K IOPUJUYECKUM JINLAM.
B pamkax mnpoueaypbl akTHBbl JOJ/DKHUKA, He IMOJANaJaloliyde I0J HCKJIIYeHHUs,
pacnpo/ialoTcsl, a BbIpYYeHHble CpeACTBAa HaANpPaBJAKTCS KpeAUTOpaM B NOpsSjKe
YCTaHOBJIEHHOW O04YepeHOCTH.

- PecTpykTypu3sanus 3a/l0/5KEHHOCTA MYHUIIMNAJIbHBIX 00pa30BaHUM: TO3BOJISIET
MEeCTHbIM OpraHaM BJlacTH (HampuMep, ropojiaM WM OpraHU3alusi) peopraHru30BaTh
CBOMU J10JITH.

- Peopranusanusi: OCHOBHasi npoueaypa OaHKpPOTCTBA /JJid KOpPHOpaLUU.
JIOJDKHUK COXpaHsieT KOHTPOJIb HaJi CBOEH /[esiTeJIbHOCTbIO, pa3pabaThiBaeT IJIaH
peopraHvsalnuu, KOTOPbIHN J0/KeH ObITh YTBEPXKAEH CYL0M.

- Peopranusauusa 3aj0/KEHHOCTU CeMeWHbIX ¢epMepoB): ymnpouiéHHas ¢dopma
peopraHusauuu [JJiss ¢GepMepoB U PbIOAKOB C YCTOWYMBBIM [I0X0Jl0OM. B jgaHHOM
KOHTEKCTe 0cob60e BHUMaHue yaensetrcd [iaBe 7 u ['1aBe 11, MOCKOJIbKY KIMEHHO 3TH
npoueAypbl NPUMEHUMBI K OAHKPOTCTBY HOpPUJAUYECKUX Jul, (kopnopauui). I'naBa 7
0OBIYHO MCIOJIB3YyeTCH AJis JUKBUJALMU OU3Heca C MOCAeAYIOLUM pacnpejesieHueM
aKTUBOB, Torjga kak [yiaBa 11 mo3BoJiseT KOMIAHUSM PECTPYKTYPUPOBATh JAOJT U
NpPOJIOJKATh JeITeJIbHOCTb. HeMasoBa)KHO OTMETUTh TAaKOW acHeKT Kak, cyaebOHas
cucTeMa U YyIpaBJdwlide B Ipolefypax OaHKpoTcTBa. [lponeaypel 06aHKpOTCTBa
paccmaTpuBalTcs ¢eiepaJbHbIMU cyJaMu o jesaM o 6aHkpoTcTBe (U.S. Bankruptcy
Courts), koTopble BXOJAT B CTPYKTYpY ¢efepalbHbIX OKPYXHbIX CyAOB. 3a
aJIMUHUCTPAaTUBHOE CONPOBOXJEeHWe TMpoLeAyp OTBevyalT Kak ¢QeJepabHble
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ynpasaswomue (U.S. Trustees), HasHayaeMble MUHHUCTEPCTBOM IOCTULIMH, TaK U YaCTHbIE
yOpaBJsOLMe, B 3aBUCMMOCTH OT TuIa npoueAypbl. C TOYKM 3peHUST HAyIHOTO
ob6ocHOBaHHUs, aHaiu3 6aHkpoTcTBa B CIIA kKak HHCTpyMeHTa KOpPMOPaTUBHOIrO
BOCCTAHOBJIEHUSI W Iepepaclpejie/leHUs1 pPUCKOB NOATBEPXKAAeTCd Hay4YHbIMHU
ucciaegoBaHusamMu. Hanpumep, uccinenoBanue Elizabeth Warren u Jay Westbrook B
paboTe "The Law of Debtors and Creditors” (Wolters Kluwer, 2020) nogyépkuBaeTt
3HayeHue [1aBbl 11 KaKk MHCTPYMEHTa MOAJEep>KaHUs 3KOHOMUYECKOW CTaOUJIbHOCTH
yepe3 KOpPNOPAaTHUBHYI peopraHu3anuio. ABTOpPbl TakXe MNOAYEPKUBAKT, YTO
benepasbHasg lLieHTpa/u3anysg OGaHKPOTHOTO 3aKOHOJATeJbCTBA 0bOeclneyrMBaeT
e/IMHOOOpa3ue ¥ MpeJCka3yeMOoCTb B IpUMeHEeHUH NpaBa [7].

O6uiMii  a”Hasu3 mpoleayp O6aHKPOTCTBA MWPUAHWYECKHUX JIMI, B pPa3HbIX
BBILIEYMIOMAHYTBIX CTPaHaX UX Pa3J/IMuMUs U CXOKeCTHU. Bo-nepBbIX, CTOUT OTMETUTD, UTO
B Poccuiickoit ®enepanuu, Yemickot Pecnybsvke u @egepatuBHoi Pecnybivke
[epmanuu ucnosnb3syercs KoHTHUHeHTa/bHas CUCTeEMa IpaBa, HECMOTpPsS Ha TO, 4YTO
B CoejUHEHHBIX IITaTaX AMepPHUKH IrOCIOACTBYeT AHI/IO-AMepHKaHCKas CUCTeMa MpaBa,
HO y KaXJoWh U3 CTpaH cBou ocobeHHocTu. B Poccum ¢ oTcblikaMKM Ha
IleHTpa/sIM30BaHHOe perysupoBaHue. B Yenickoil Pecniybisike ¢ oTChblJIKaMU 10 60Jibled
yactu Ha npaBo EC. B ®enepaTtuBHoil Pecnybsivke ['epMaHvsi BHUMaHWe HanpaBJIeHHO
1o 60JiIbIIIeN YaCTHU HA BAaXKHOCTb MEPAPXUX HOPM, U K CyJIeOHOM NMPAKTHKE, TAKXKE KaK U
B CoelMHeHHBbIX WITaTaXx AMepUKU. EciM yYUTHIBaTh TaKOU acneKT KaK, KaKue HOpPMBbI
WJIM 7K€ HOPMaTUBHbIE aKThl SIBJSIOTCA OCHOBHBIMU B 6AHKPOTCTBE IOPUIUYECKUX JIUL] B
BbIlIENEepeYrCcleHHbIX cTpaHax To, B Poccun 3ato PefepanbHble 3aK0H, B Uexuu 3TO
['pakgaHCKMM KOJEKC, a UMEHHO 3aKOH 06 HUHCTUTYTe HEeCOCTOSITeJbHOCTH, a YTO
KacaeTcsl 'epMaHuM, TO TaM rOCNOACTBYyeT 3aKOH O HECOCTOSITEJIbHOCTH, TaKXKe KaK U B
CoeqHEHHBIX LITaTaX AMEPUKH.

CnenyeT OTMETUTb U IMPOBECTU aHaJIW3 acCleKTOB CBs3aHHble C OpraHaMu
paccMaTpuBamwplIlue Jiesa o 6aHkpoTcTBe: B Poccuu 3To «ApoUTpakHbId cya», B Yexuu
3TO «JKOHOMHYECKMW pervoHanbHbId cya», B ['epmanum 310 «Cya mo jesaMm o
HECOCTOSTEJbHOCTU», @ B CoeIMHEHHbIX IITaTax AMEPUKU 3TUMHU JleJJaMU 3aHUMaeTCs
CyZ 1o JejsaM O OGaHKpOTcTBe. ['0BOpsA O TOM, KTO BCe-TaKU MOXET HWHULUHUPOBATH
npoueaypy, To B Poccuu, Yexun u 'epMaHuM, KaK MpPaBUJIO, 3TO MOXET ObITh CaM
NokHUK, kpeautop, ®PHC paboTHHKM, Ha/JOoroBble OpraHbl WJMU K€ B HEKOTOPBIX
caydyasix cam cya. B To Bpemsa kak, B CoeAMHEHHbIX LITaTaXx AMEpPUKHU [JEWUCTBYET
cnenMpUUHOEe MpPaBUJIO, KOTOPOe MOBECTBYET HaM TO, YTO TOJIbKO [OJ/DKHUK HMeeT
paBO MHUIUHUPOBATH MpoLeaypbl 6aHKPOTCTBA. OJHAKO CTOUT YYUTHIBATH, UTO TAKXKe
KaKk U TOBOpSI O TOM, KTO MOXET ObIThb WHMULMATOPOM, HEMAJIOBAXKHO TaKXe U
OCBEJIOMUTCSI B 3HAHUSAX B cpepe MUHMMaAJIbHOM CYMMBbI J0JIFO, B€lb 3TO BaXKHEWIIUH
acmekT, IPU KOTOPOM pellaeTcs AaJibHenas cyAb6a 6aHKpPOTCTBA IOPUAUYECKUX JIUL] B
3apy0OexHbIX CcTpaHax. HampuMep, MUHHMaJibHas CcyMMa J0JiTa B 3aKOHOJATEJIbCTBE
Poccuiickoii ®epepanyu ykazaHa MUHHMaJbHasgd CcyMMa /JoJra B  pasMep
2000 000 pybsen, a yto kacaerca Yexun u 'epmanun, AMepuku u Kurtasg To B 3TH
rocy/lapCTBax MUHMMaJIbHbIU pa3Mep [10Jira TOYHO HE YCTAaHOBJIEH 3aKOHO/AaTe/IbCTBOM.

OnHako, B Yexun MHUHUMaJIbHasi CyMMa BbIBOJAWTCS Ha OCHOBAaHUM OL|€HKH Cy/ia O
HEIJIaTeXXeCnocobHOCTH, B TO BpeMs KakKk B [‘epMaHUMM KOHKpPEeTHBIM NOpOr He
YCTAaHOBJIEH 3aKOHOJATEJIbCTBOM, BaXKHbI JIM1Ib IPU3HAKH HEMJIATEXKECIOCOOHOCTH.
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Hapsiy ¢ MUHMMaJIbHOM CTaBKOM, HY?KHO YYMTBIBAaTh BCE CPOKU. A UMEHHO CPOKHU
00513aTeJIbHOM MyOJMKal UM HaMepeHUs 00paTUTCA B CyJ, Kak npaBujio B Poccun cpok
coctaBasieT 15 gHel, obpaueHne B EQPCB. 3akoHozaTenbcTBOo Yexuu OTChblIaeT Ha
o6pamenue B Obchodni vestnik B pasmepe aAByx pa3 c UHTepBa/sioM B TedyeHUHU 14 nHeil. B
TO BpeMsi KaK B 3aKOHOJaTeJbCTBe [‘epMaHUM He TpebyeTcsa NyOoJMKaLUsg [0
HeNnoCpeACTBEHHO HAYaJI0 NPOoLeAypbl, MyOaMKaIUs IPOUCXOAUT nocJe.[ 8]

AHanu3 npoueaypbl 6aHKPOTCTBA WPUAUUYECKUX JIUI] TOKA3bIBAET, UTO B Poccuu
camas JoJirasg U TsKesas MpPOIleAypa, BKJWYawIlasgs B cebsd MHOXECTBO 3TaloB.
KonTposp 6e3 BMellaTesbCTBa B Jiesla OpraHU3anuy, (GUHAHCOBOE 03/J0POBJIEHME,
ynpaBJieHHe, IPOU3BO/CTBO U B GUHAJIe 3TO MUPOBOE COTJIallleHUE B JIyYIlIeM CJy4dae.

[Ipu 3ToM, B Yexuu npoleZlypa HAMHOTO KOPOUY€e U KaK MPaBUJIO BKJIIOYAET B cebs
3 3Tana: no/Ir0TOBKA, IMKBHU/AALMS U 3aBeplIeHHE C OTYETHOCTHIO.

BmecTte ¢ TeM, B lepMaHuu chopMrpoBaHa AOCTATOUYHO cnelfiduvHast MoJieib U
npoueaypa 6aHKpPOTCTBA, TaK KaK OHa $BJsETCSd THUOKOW W TMpejycMaTpUBaeT
BO3MOXXHOCTU COXpPaHEHHUs CaMOylNpaBJeHWUsI WM >Ke Ha3HAaYUThb KaKoro-anbo
KOHKYPCHOTO yIPaBJISIOLIETO.

CBsi3aHHbIE C MPOIEeAYPON GAHKPOTCTBA, CTOUT OTMETUTDb TaKKe KJII0YeBble POJIH
U QUTypbl, KOTOPble OYAYT TaKXXe MMeTb BaXXHYI0 pOJib, B TOM 4YMCJEe W B mpolecce
caMoil mpoueypbl 6aHKPOTCTBA B KAX/10UM U3 CTPaH.

Hanpumep, B P® 3T0 ApO6UTpaKkHbIM ynpaBasoWyi, B YeXuu 3TO Kak NpaBUJIO
caM JIMKBU/ATOP, HY a B 'epMaHuu 3T0 y:xke KOHKYpPCHBIN yIIpaBJISIIOIIUM.

TakuM 06pa3oM, aHa/IM3 MPABOBOTO PETYJIMPOBAHUS HAHKPOTCTBA IOPUANYECKUX
aun, B Poccuiickoit ®enepanuu, Yemickoit Pecnybinke u PenepatuBHoi Pecny6Jinke
['epMaHus MOKa3bIBaeT, YTO KakJas CTpaHa MMeeT CBOM OCOOEHHOCTH, Pa3jiMyusl U
CX0XKeCTH B JlaHHOU cdepe. Poccus aesiaeT ycueHHBIM yIIOp HA KOHTPOJIb CO CTOPOHBI
rocy/lapCcTBa U 3al]UTy UHTEPECOB KPeAUTOPOB, B TO BpeMs Kak Uexus u ['epmaHusa ux
ujless OHa OoJibllle CTPEMUTCS COXPAaHUTb [efATeJbHOCTb MNpPeANpUATUS 4Yepe3
npoLeAypbl peOpraHrU3alMyi U peCTPYKTypU3aliM [,0JIT0B, TO eCTb BHOCUT CBOW BKJIaJ, U
yIoOp Ha MOMOUIb OpraHU3alUH.

JnbdepeHnyanusi cxoxkecTed pasavWyuvi, Ja U BOOOIIE B LieJIOM NOHMMaHUE U
M3yyeHHe BCEro MexaHW3Ma MNpoLeAypbl OAHKPOTCTBA HOPUJAWYECKUX JIUL, BaXKHO [Ji
MeX/IyHapO/IHbIX MHBECTOPOB M KOMIIAHWH, BeAYyLIUX OW3HEC B 3TUX CTPAHAaX, a TAKXKe Ha
ONbITe M PA3BUTHUU 3apyOEXHbIX CTpPaH, MOXXHO OpaTb HUHPOPMALUI0 HABbIKM U
IpOCMaTpUBasi OMNbIT, Oy/leT BO3MOXKHOCTD /IJ11 HIOHUMaHUs He TOJIbKO Ha MEeXAYHapOo4HOM
YPOBHE, HO U JIJI1 pa3BUTHUS OTEYECTBEHHOI0 OAHKPOTCTBA O PUANYECKUX JIUL].

Jlo/>KHBI OTMETUTD, UTO AJis1 Pecny6/iMKU Y30eKUCTaH BHeJpeHre W aJlanTalusl
3pPeKTUBHBIX 3apybeKHbIX MPAKTHUK B 00JIaCTU HECOCTOSITEJbHOCTU MOXET ChIrPaTh
KJIOUEBYI0 POJIb B COBEPLIEHCTBOBAHWM HAIMOHAJIbHOrO 3aKOHOJATEJbCTBA. JTO He
TOJIbKO MOBBICUT NMPABOBYIO MPeJCKAa3yeEMOCTh U YKPENUT JIOBEpPHE K IPABOBOU CUCTeMe
BHYTPH CTPaHbl, HO U CO3/]aCT MO3UTUBHbIA UMU/K Y30eKHMCTaHA HAa MeXAYHapOoJHOMI
apeHe, NMpUBJIEKass WHOCTPAHHbIX WHBECTOPOB U yJydllas MO3ULUU PEeCcnybJIMKU B
MeXJyHapOJHbIX peMTUHIaX AeJI0OBOr0 KJauMaTa.

B 1ies1s1X MOBbIIIEHHS HALlMOHAJIbHOW MPAKTHUKH, UCXO/Isl U3 aHAJIU3a 3apyOeKHOTO
ONbITa, MHEHUS Y4YE€HbIX W CTATUCTUYECKUX [OKa3aTeJsied, HaMU CHOPMYJIUPOBAHBI
caeyole peKOMeHAAlMU U TpeaJI0KeHUs:

80-nepablx, IPOBECTH KOMIIJIEKCHYIO pedpopMy 3aKOHOAATENBbCTBA 0 GAHKPOTCTBE
C y4eTOM YCIEUIHOTO OIbITAa CTPAH C KOHTUHEHTAaJbHOW NPAaBOBOU CUCTEMOMH;
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80-8MOpPbIX, YKPENUTb HWHCTUTYT apOUTPAKHBIX YIPABJSIOINIUX W MOBBICUTH
IpPO3pPavyHOCTh NpoLeayp 6aHKPOTCTBA;

8-mpembux, pa3paboTaTb MeXaHU3Mbl pPaHHEr0 BbISIBJEHUS MPHU3HAKOB
HECOCTOSITe/IbHOCTH U BHEIPUTD MPOLeAYPhl A0CyAe6HOM caHalU;

8-1emeepmolX, YCUJIUTb MEXAYHApPOJAHOE COTPYJHUYECTBO U OOMEH OMBITOM C
IeJibl0 TAapMOHU3ALMK HAIMOHAJbHOTO 3aKOHOJATeJbCTBA C MEXAYHAPOHBIMU
CTaH/AapTaMHU.
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